
!

3iTW nr %TMr
Office of the Commissioner

ha1% dHadl. 31+tH 3T®aMR 3iTWTml
Central GST, Appeals Ahmedabad Commissionerate

dh:Sa WW raw amt, yFqTqT9, g§©qHITq-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cqstappealahmedabad.gov.in

By SPEED POST
iWOOQOOOC24A202402

162 L( 1&GAPPL/ COM / STP/4387/2023a©ll / File No

AHM-EXCU -205/23-24 and 29.01.2024Order-In -Appeal and date

GiT% ( GMb)a
Passed By (AppShri C;hand Ji

3 1.0 1 .2024
Date of Issue

out of Order-In-Original No. e 94/ AC/Demand/22-23 dated 31.3.2023Arisi
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3i:fta©afvrqrqGi! mr /
(q I Name and Address of the

Appellant

Hiteshbhai D. Vora
E-402, Shreedhar Flora Near Amar Javan Circle
Niko1, Ahmedabad

qt{qf+qvwftv-mtv&wgdvglqq%tm{8tq€qv mtv+vfl WrTf+#i+t+qVTqW{VVq

qf§qlftawftv©qnvftwr w+qqvqaqtv6w{, emf%q+qjqr+fRqa8-w6mil

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vtvN %rlqftwrqjqq:-

Revision application to Government of India:

(1) Wkr©qraqr©©f#fbrq, 1994 qt %rawm+t+qvTv=Tqvnt6R+vR +13kwrT8
TV- wrub WV qrqq + Btwh !qftwr wqrr wdtq tIfqq vm mmr, fRv+qmq, uqwfhmr,
82ft +fqv, gtrT€bI WB +QqqFt, q{ft®ft: rroo01 a#tqFftqTfjq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - llC) 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qft ng#luft %qwi++q4q#t§rfqmt @++ f#a wvHIHTrvqqwT++wfM
WFnHtFRw€Frn+wv8qTtgqqnt q, uMI WFnrHTr WTntqT%q€Mt qTWTt:#

nf##t wvmHt8w@#tvf#n+arTqg{ gtI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(q) Vn€%VT@fQMUy u VtqT+fbHtVng wu vm+fRfMihr +aRihrqr©q{vmn
©wqqqr©+ft+a+wWI++qt WEa+gTFf%ftrTynVtV+fbHea el
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

8

(T) vfl xnmvmqf+TfRqT Wa+qTW (+avm vnqt)fhMf+nvwvm§l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) +fM@HRT#t®ITqTq©+ WITH+fRvqtq+%ftaqm4tT{{dIll wIg qtqv
wraq+fhm+!eTftq qr%%,wftq+HaqTf\?qtwvqtvrvn+fqvqfBfhw (+ 2) 1998
Tra I09HTfRIHf+t{ Tq8t

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hfh©wqqqrvv (gMtv) f+HiTqBft, 2001 bfbm 9 % dwfafqf+fIg WV f@rw-8 + d

vfhit+,9fqv mtv % vfl mtv 9fq7fBqTq+dtv uvb #twinmtv v+wftvwtqr gt qt-qt

vfhit Qi vrq 3fqv wqm MIT vm nfil'I @Iii vr% WWT qr !@r qftf $ 3twf€ wrc 35-i +
fR8fftT qt bE'rav+©®i;vrqaw-6nwq#txftqt8qtqTf%FI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

presuibed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf%rrwq©r %vr%qd+€wr6qqq vr@wIt wait qq€t3t @r+200/-=$tv!'T©Tq gt
qTV3j<q§t+qWqq Pq vr©t@ra§etrooo/- qt =M !qVTq#tqTjTl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhRq@,%dhTwrTqqq@q4+nqtwftdhTqFnfBnv#vftwftv:-.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(:1) MR ©wqq qrv3 qf#f#nl, 1944 qR HIT 35-dt/35-q kgMr:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3©fRf&tr qftqq + gnR wn iT mrm gt @fin WftTit % qm+ + dhiT qr@, Mh
maRK 9rvqU++qTqT BMtdh awnf&Bar Wa) qt qfbT Mr ftfbqT, q§qRTqTq + 2-d qT?rT,

q{;TTdt VTR, +Ttqr, ftlutRKn, g§qqT4Tq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 211dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3) vfl w UTter + q{ IF qTtqft vr WiTtqT 8©T % ut vM tv qwr % fRI{ #tv vr TrzTq wr{,h
&r & f+www mfjq R€zw b 81 EF gIf% fam Vfr qBftqq+#fRvqqrf$qf}wftdhr
amTf&qwr=itqqwftqTrif.#rvtvnqRv6wMfMvrme I

In case of the order covers a number of order-in-Original, fee for each O.I.o.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs. IOO/- for each.

(4) @rTMq QIan gfBfhrT 1970 qqr thitfbT # 3ljqqt -1 % date ftEdfttr Mtr HsyK aH
qTtm qr qgqTtW qqTftqft fbkn VTf#qTft + BITeqr + + vaq qt qq srMIts 6.50 ++ vr qnTwr
qr@flWwnOmqTfiU I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq at IMf&aqT'iBRqtf+twr m+Haf%Ht#tatqtwnqnMr fbiT vnr{qttfhn
qr@, %dhnwa T@R++wH wftdhramTfhmn (6NffRf#) f+Fr, 1982 ff+t#{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate :Pribunal (Procedure) Rules, 1982.

(6) awqr©,Mqawaqr©q{tqrm©MqHw®6wr Wz)t§vRwea+TFT+
t qMNPr (Demand) q+ + (Penalty) BT 10% $ gRT BUT qflwf %I €FHtf%, Wf$BmF $ WT

10 Bag VIV %1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

t-gbr WIn erM air +WEt betOfT, qTTf+V RPTr q&r=FFqhT (Duty Demanded) I

( 1) @ (Section) IID % @ f+8fft7rTfiT;

(2) fhn Tm 8qqahftz # ITfim;

(3)htqzhfhfhHthf+m6ha®brrTftl

q§l$qvr'dfivwft@' t VI+If vm#tggqT+vwft©’Hf©v wtbf&q $qTf4mfbn
THr BI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(in)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TV new # vfl wftvvTf$wr%vq€ qd qtv%©qnqr©qr®vfqqTfR78-et VFr fh TIR

qr©+ 10% y=rav u ©kqdhqWKfRqTf&V6tVq@KiT 10% vrTTqw#FwrwHO{I

.ew of above, an appeal al LSt this order shall lie

payment of 10% of the duty demanded where
or penalty, where penalty alone is in dispute

before the Tribunal on

penalty are in dispute,
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ORDER IN APPEAL

M/s. H,iteshbhai D. Vora, B-402, 4th Floor, Shreedhar Flora, Behind Galaxy Business

Park, Nava Naroda, Ahmedabad; Gujarat- 382350 (hereinafter referred to as ' the

appellant'l have filed the present appeal against the Order-in-Original No.

694/AC/Demand/22-23 dated 31.03.2023 (in short ' impugned orcieh , passed by the
Assistant Commissioner, Central GST, Division-I, Ahmedabad North, Ahmedabad

(hereinafter referred to as ' the adjudicating authorityl . The appellant was rendering

taxable service but were not registered with the department. They were holding PAN No.
AGOPV3606K.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant

had earned substantial income by providing taxable services. They declared Sales / Gross

Receipts of Rs.16,12,870/- in their FTR, on which no service tax was paid. Letters were,
therefore, issued to the appellant to explain the reasons for non-payment of tax and to

provide certified documentary evidences for the F.Y. 2016-17. The appellant neither

provided any documents nor submitted any reply justifying the non-payment of service

tax on such receipts. The service tax liability of Rs.2,41,931/- was, therefore quantified
considering the income of Rs.16,12,.870/- as taxable income.

2.1 A Show Cause Notice (SCN) No. AR-ll/Hiteshbhai Vora/S.T/UNREG/2016-17 dated

06.04.2022 was issued to the appellant proposing recovery of service tax amount of

Rs.2,41,931/- not paid on the value of income received during the F.Y. 2016-17, along with
interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.

Imposition of penalty under Section 77 and Section 78 of the Finance Act, 1994 was

proposed. Late fee for non-filing of return kInder Section 70 was also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs.2,41,931/- was confirmed alongwith interest. Penalty of Rs. 10,000/- was

imposed under Section 77 and penalty of Rs.2,41,931/- was also imposed under Section

78. Late fee for non-filing of return under Section 70 was also imposed.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is engaged in the business of carrying out injermediate production

process as job worker amounting to manufacture or production in relation to cut
and polished diamonds and gemstones; or plain and studded jewellery of gold and

other precious metals falling under Chapter 71 of the Central Excise Tariff Act, 1985

(5 of 1986). They claim that in terms of clause 30 (b) of Notification 25/2012-ST
dated 20.06.20121 cut and polished diamonds and gemstones; or plain and

studded jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986) are exempted hence there is no

liability to pay taxes.

The sales bills related to services provided to recipients showing the service

amounts with inward quantum of goods (Diamond) and Outward quantum of
goods (Diamond) is submitted as evidence. As cutTing png,PJ)lishing of diamond 15

not a taxable service the demand should be drop fee{:i<ge{gu{tqJnable.
f ..F +//-- ' --\$,' +cr.
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> When tax is not payable, question of recovering interest does not arise.

> Imposition of penalty is not sustainable as no sufficient cause has been brought
out to prove the allegation.

> The order has been passed without following the principles of natural justice.

4. Personal hearing in the appeal matter was held on 17.01.2024. Shri Dhaval

Movaliya, Tax Consultant appeared on behalf of the appellant for personal hearing. He

reiterated the grounds of appeal and stated that the client does job work related to

diamond cutting and polishing which is exempted under Notification No.25/2012-ST
dated 20.6.2012.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of Rs.2,41,931/- against the appellant along with

interest and penalty, in the facts and circumstance of the case is legal and proper or

otherwise. The demand pertains to the period F.Y 2016-17.

6. It is observed that the entire demand has been raised on the basis of third-party

data. From the Profit & Loss Account and Balance Sheet submitted by the appellant, it is

noticed that the appellants have shown the income of Rs. 16,12,870/- as Diamond Polish

Job Work Income in the F.Y. 2016-17. They have claimed that they have done job-work

related to cutting & polishing of diamonds and such intermediate process in exempted

under mega notification.

6.1 it is observed that the process of carrying out job work in relation to cuttinq and

polished diamonds and gemstones; or plain and studded jewellery of gold and othel

precious metals falling under Chapter 71 of the Central Excise Tariff Act, 1985 (5 of 1986)

was exempted vide Mega Notification No. 25/2012-ST dated 20.06.2012. Relevant text of
Clause (30) of Notification No. 25/2012-ST is re-produced below for reference;

30. Carrying out an intermediate prodUction process as job work in relation to -

(a) agriculture, printing or textile processing,

(b) cut and polished diamonds and gemstones; or plain and studded jewellery

of gold and other precious metals, falling under Chapter 71 of the Central
Excise Tariff Act, 1985 (5 of 1986);

(c) any goods on which appropriate duty is payabie by the principal manufacturer,
or

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder

coating, painting including spray painting or auto black, during the course of

manufacture of parts of cycles or sewing machines upto an aggregate value of

taxable selvice of the specified processes of one hundred and fifty lakh rupees in a

finar\cia i year subject to the condition that such aggregate value had not exceeded

one hundred and fifty lakh rupe'es during the preceding.fi-nanci..(year,

h„, „II„t,d job work charges for rough diamQn{ ,g #@sV}@"

laIel/

(V,L4£§ /;};g}.-

nt, wherein they

ond) from their
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clients. Considering the invoices, Profit & Loss Account, Ledgers of the Balance Sheet

submitted by the appellant, I find that intermediate process carried out by the appellant is

squarely covered under Clause (30) (b) of the mega notification. 1, therefore, find the

demand of Rs.2,41,931/- confirmed alongwith interest and penalties is not legally

sustainable, as the income from above mentioned job-work is exempted.

7. In light of above discussion and findings, I set-aside the impugned order

confirming the service tax demand of Rs.2,41,931/- alongwith interest and penalties and

allow the appeal filed by the appellant.

8. wPt@6tdna©#=Ftv€wfkr ©rf+rwTaqfnv@ft%&f@rT vrm il
The appeal filed by the appellant stands disposed off in above terms.

WrITE (WfkQ}

Date: LJ. 1.2024
Attested

M
(\©Tqrqt)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

M/s. Hiteshbhai D. Vora,
B-402, 4th Floor, Shreedhar Flora,

Behind Galaxy Business Park,
Nava Naroda, Ahmedabad- 382350

To

Appellant

The Assistant Commissioner

CGST, Division-I,
Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.,

2. The Commissioner, CGST, Ahmedabad North.

3. The Superintendent (System)1 CGST1 Ahtnedabad (Appeals) for uploading the OIA
4. Guard File.


